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VALIHURA, Justice:
 
 In this appeal, insurance providers ask whether certain costs incurred in connection 

with an appraisal action under 8 Del. C. § 262 are precluded from coverage under the 

  issued 

to ).  An affiliate of Vista Equity acquired Solera in 2016.  

This transaction gave rise to litigation, including an 

D&O Policies for the Appraisal Action.  

The insurers denied the request.  Solera then filed an action in the Superior Court against 

the insurers for breach of contract and declaratory judgment, seeking coverage for pre-

judgment interest and defense expenses incurred in connection with the Appraisal Action.  

However, Solera did not seek coverage for the underlying fair value amount paid to the 

dissenting stockholders, upon which the pre-judgment interest was based. 

 The issuer of the primary policy settled, and the excess policy insurers moved for 

summary judgment.  The Superior Court denied the motion, interpreting the policy to hold 

 under the policy is not limited to a claim alleging wrongdoing, 

; (2) 

the policy covers pre-

judgment interest on a non-covered loss; and (3) as to defense expenses, Delaware law 

of the consent clause does not bar coverage for defense expenses absent a showing of 

prejudice. 
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The Insurers appealed, contending that the Superior Court erred in holding that the 

Appraisal Action could be covered under the D&O Policies 

  In addition to the arguments made below, the Insurers rely on our decision in In 

re Verizon Insurance Coverage Appeals,2 a decision issued three months after the Superior 

, and they now argue, for the first time on appeal, that an 

appraisal claim is not for a violation of law They argue further that 

the court erred when it found that pre-judgment interest was indemnifiable under the 

that the Appraisal Action defense expenses are not covered under the insurance policies 

. 

 We dis determination that the Appraisal Action was 

does not fall within the 

definition of a Securities Claim.   Because the Appraisal Action is not a Securities Claim, 

the remaining issues are moot.  For these reasons, as more fully explained below, we 

REVERSE s decision. 

I. Factual and Procedural Background 

Plaintiff-below Appellee Solera is a software corporation incorporated in Delaware 

and headquartered in Texas.3  Defendants-below are insurers who issued the D&O Policies 

to Solera.  

                                                      
2 222 A.3d 566 (Del. 2019). 
3 Solera Hldgs., Inc. v. XL Specialty Ins. Co., 213 A.3d 1249, 1251 (Del. Super. 2019) [hereinafter 
Opinion]. 
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insurers ACE American Insurance Company , Federal Insurance Company 

, and Illinois National Insurance Co.  are the appellants in 

this appeal.  We refer to them collectively as the Insurers   

A. The D&O Policies 

The D&O Policies provided Solera liability coverage from June 10, 2015 to June 

10, 2016.  The Primary Policy covered $10 million, and the excess policies covered $45 

million, for a total coverage of $55 million .4  Above the Primary 

Policy issued by XL, the $55 million tower included nine excess insurance policies.  Of 

these nine, the Insurers involved in this appeal issued excess policies as follows: 

 ACE issued the first excess policy (No. DOX G23661950 007) which 
provided a $5 million aggregate limit in excess of the Pol
limit;5 
 

 Illinois National issued the second excess policy (No. 01-415-85-50) which 
provided a $5 million aggregate limit in excess of $15 million in underlying 
insurance;6 

 
 Illinois National also insured the forth excess policy (No. 01-415-95-89) 

which provided a $5 million aggregate limit in excess of $25 million in 
underlying insurance;7 and  

 

                                                      
4 Id. at 1251 52. 
5 J.A. at 185  .A.
appeal.).     
6 J.A. at 198  213.   
7 J.A. at 234  249.   
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 Federal issued the ninth excess policy (No. 8240-7270) which provided a $5 
million aggregate limit in excess of $50 million in underlying insurance.8 

 
We refer to the   The 

Superior Court noted that because the Excess Policies follow form and incorporate the 

 Primary Policy applies to the 

D&O Policies, and the Primary Policy, thus, contains the controlling language.9  The 

parties confirmed these facts in oral argument before this Court.10 

Under Section I(C) of the Primary Policy  XL agreed to 

pay for any Loss resulting solely from any Securities Claim first made against an Insured 

11   

settlements, pre-judgment and post-judgment interest or other amounts (including punitive, 

exemplary or multiplied damages, where insurable by law) that any Insured is legally 

obligated to pay. 12  also includes xpense

                                                      
8 J.A. at 322  345.   
9 Solera Hldgs. Inc., 213 A.3d at 1251 n.1; see also Solera Hldgs., Inc. v. XL Specialty Ins. Co., 

granting leave to appeal on a interlocutory basis, the Superior Court noted that, because the excess 

. 
10 See Oral Argument video:  2:39  2:59, https://livestream.com/delawaresupremecourt/events/ 
9276122/videos/211025162/player.  
11 J.A. at 153 (Primary Policy § I(C)).  The Primary Policy contains several Insuring Agreements, 
but the parties here agree that the one that controls is Section I(C).  See J.A. at 
shall pay on behalf of the Company Loss resulting solely from any Securities Claim first made 
against the Company during the P   
12 J.A. at 156 (Primary Policy § II(O)). 
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necessary legal fees, expenses and other costs . . . incurred in the investigation, adjustment, 

settlement, defense and/or appeal of any Claim, Investigation Demand or I 13   

The Primary Policy defines  

(1)  made against [Solera] for any actual or alleged violation of any 
federal, state or local statute, regulation, or rule or common law regulating 
securities, including but not limited to the purchase or sale of, or offer to 
purchase or sell, securities, which is: 
 

(a)  brought by any person or entity resulting from, the purchase or sale 
of, or offer to purchase or sell, securities of [Solera]; or  
 
(b)  brought by a security holder of [Solera] with respect to such security 

14 
 

s 

misleading statement, neglect, or breach of a duty by an Insured Person while acting in his 

or her capacity as such or due to his or her status as such. . . . 15   

 Section V(B) of the Primary Policy contains a consent 

provision relating to defense expenses: 

No Insured may incur any Defense Expenses in connection with any Claim, 
Interview or Investigation Demand, or admit liability for, make any 

consent, such consent not to be unreasonably delayed or withheld . . . .16 
 
 Section VI of the Primary Policy requires Solera to provide 

the Insurers with notice of a claim as a condition to receiving coverage: 

                                                      
13 J.A. at 154 (Primary Policy § II(F)). 
14 J.A. at 157 (Primary Policy § II(S)). 
15 J.A. at 158 (Primary Policy § II(U)). 
16 J.A. at 160 (Primary Policy § V(B)). 
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As a condition precedent to any right to payment under this Policy with 
respect to any Claim or Investigation Demand, the Insured shall give written 
notice to the Insurer of each Claim or Investigation Demand as soon as 
practicable after it is first made . . . .  In the event that the Insureds fail to 
provide timely notice to the Insurer under this Section VI (A)(1), the Insurer 
shall not be entitled to deny coverage solely based on such untimely notice 
unless the Insurer can demonstrate its interests were materially prejudiced by 
reason of such untimely notice.17 
 

 i.e., self-insured amounts of 

otherwise covered losses that Solera must incur before coverage attaches.18  For example, 

-

indirectly resulting from, in consequence of or in any way involving an allegation that any 

Insured received or will receive inadequate consideration in connection with any merger 

or acquisition activity involving the Company 19  Further, a $1.25 million retention applies 

if the Appraisal Action constitutes a Securities Claim.   

B. The Litigations 

Solera was a publicly traded company until it was acquired by an affiliate of Vista 

Equity Partners in March of 2016.20  Solera announced the transaction in September of 

2015 and, following the announcement, a group of its investors filed a class action lawsuit 

                                                      
17 J.A. at 161 (Primary Policy § VI(A)(1)). 
18 J.A. at 150 (Primary Policy Declarations).   
19 J.A. at 173 (Primary Policy Mergers and Acquisitions Retention Endorsement).  Pursuant to that 
Endorsement, a $2 million retention applies for any Securities Claim that is also a -up 

Id.  Solera thus retained the risk from Bump-up Claims up to $2 million, and XL would 
be liable for covered losses only in excess of that amount, capped at an aggregate limit of $10 
million.    
20 Opinion, 213 A.3d at 1253.  
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against Solera, its directors and officers, and other companies for breach of fiduciary duties

( Fiduciary sed the Fiduciary Action for 

failure to state a claim.21  Solera notified the Insurers of the Fiduciary Action on October 

retention amount.22   

Meanwhi holders approved the merger and on March 

3, 2016, the transaction closed for an agreed price of $55.85 per share.  Four days later, on 

March 7, 2016, several shareholders who objected to the merger filed the Appraisal Action 

under 8 Del. C. § 262, seeking a determination of the fair value of their shares.  The 

petitioners in the Appraisal Action asserted fair value at the time of the merger 

was $84.65 per share.  On January 31, 2018, after the trial in the Appraisal Action, Solera 

notified the Insurers of the Appraisal Action and requested coverage under the insurance 

policies.  XL denied the request on April 17, 2018.  The Court of Chancery issued its final 

decision on July 30, 2018, concluding that f 

March 3, 2106 was $53.95 per share, an amount less than the merger price of $55.85.23  It 

ordered Solera to pay the petitioners the value of their shares at $53.95 per share plus the 

pre-judgment interest amount of $38,387,821.61 .  In defending the 

                                                      
21 In re Soler , 2017 WL 57839, at *13 (Del. Ch. Jan. 5, 2017). 
22 Opinion, 213 A.3d at 1253. 
23 In re Appraisal of Solera Hldgs., Inc., 2018 WL 3997578 (Del. Ch. Aug. 20, 2018) (Order).  
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Appraisal Action, Solera also incurred over $13 million (the 

Defense .24   

C. The Proceedings Below 

On August 31, 2018, Solera filed an action against the Insurers in Superior Court 

for breach of contract and declaratory judgment, seeking coverage for the Interest and 

Defense Expenses incurred in the Appraisal Action.25  Solera alleged that pursuant to the 

Primary Policy, the Insurers agreed to pay for Loss resulting solely from any Securities 

26 and 

that 

petitioners alleged a hich is a law regulating 

securities, and the petitioners claimed a host of supposed securities violations in connection 

27  Solera also alleged that the Appraisal Action constituted a 

-

28  Thus, Solera contended, the 

Insurers were obligated to indemnify it for the Interest and Defense Expenses.  Notably, 

Solera did not seek indemnification for the fair value of the shares paid to the dissenting 

stockholders in the Appraisal Action, upon which the Interest is based.   

                                                      
24 Opinion, 213 A.3d at 1253. 
25 J.A. at 72 76 (Compl.). 
26 J.A. at 67 (Compl. ¶39).   
27 J.A. at 71 (Compl. ¶51). 
28 Id. 
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Insurers ACE and Federal moved for summary judgment, and XL settled with 

Solera after ACE and Federal filed the motion.  The remaining insurers joined the motion 

for summary judgment, except for Hudson Insurance Company.   

The movants contended that they were not obligated to cover the costs because the 

Appraisal Action did not meet the definition of Securities Claim  as defined in the 

Primary 

state, or local statute, regulation, rule, or common law regulating securities.29  They argued 

t a required 

element of an appraisal action brought under Section 262 of the DGCL, 30 and that this 

31  The Insurers argued 

allegations of wrongdoing.32  The Insurers concluded 

these authorities, it is clear that the Appraisal Action does n

Delaware appraisal statute (or any other statute or law). 33  In their view, accordingly, the 

Appraisal Action did not constitute a Securities Claims as defined in the Primary Policy. 

                                                      
29 J.A. at 431 (Mem. In Supp. of Mot. for Summ. J. at 10). 
30 Id. 
31 Id. (citing Cede & Co. v. Technicolor, 542 A.2d 1182, 1189 (Del. 1988); Cavalier Oil Corp. v. 
Harnett, 564 A.2d 1137, 1143 (Del. 1989)).  
32 J.A. at 432 (Mem. In Supp. of Mot. for Summ. J. at 11).   
33 J.A. at 433 (Mem. In Supp. of Mot. for Summ. J. at 12).   
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The Insurers also noted that the petitioners in the Appraisal Action did not allege 

the merger.34  They argued that 

because Section 262 does not require any allegation of proof of wrongdoing, and a court 

35  

Further, the movants contended that, 

of the Delaware appraisal statute (or any other statute or law). 36  Rather, according to 

Insurers, a Section 262 appraisal action is a neutral proceeding in which a court solely 

on.37    

As to the follow-on issues, the movants argued that the Interest was not a Loss 

covered by the D&O Policies because the underlying amount, the monies due for the fair 

value of Solera stock as determined by the Court of Chancery, is not covered under the 

policies.38  Finally, they argued that the pre-notice Defense Expenses were not covered 

because Solera incurred those expenses without their consent. 

                                                      
34 J.A. at 433 - 434 (Mem. In Supp. of Mot. for Summ. J. at 12-13); see also J.A. at 131  133 (Pet. 
for Appraisal). 
35 J.A. at 436 (Mem. In Supp. of Mot. for Summ. J. at 15) (citing RSUI Indem. Co. v. Desai, 2014 
WL 4347821, at *4 (M.D. Fla. Sept. 2, 2014)). 
36 J.A. at 433 (Mem. In Supp. of Mot. for Summ. J. at 12). 
37 J.A. at 1383 (Reply Mem. in Supp. of Mot. for Summ. J. at 5).  The 

have the burden of proving their respective valuation positions by a preponderance of the 
evidence.  Id. (citing Reis v. Hazlett Strip-Casting Corp., 28 A.3d 442, 456 (Del. Ch. 2011)) 
(quoting M.G. Bancorporation, Inc. v. Le Beau, 737 A.2d 513, 520 (Del. 1999)). 
38 In this regard, the Insurers 
reimburse its $215 
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Solera responded that allegations of wrongdoing were not required in order to 

succeed therefore, the Appraisal Action was a Securities 

Claim as defined in the Primary Policy.  Solera argued that many laws, including many 

strict liability securities laws such as Section 11 of the Securities Act and Blue Sky laws, 

39  According to Solera, section 262 protects 

minority stockholders by establishing a legal standard requiring that a company ensure that 

er.  They argued that 

section 262 creates a right of action for minority stockholders who claim the company 

 

Solera also contended that the Interest also met the definition of Loss, and that 

because the Insurers were not materially prejudiced by the late notice, they must pay the 

Defense Expenses.40  The Superior Court noted that Solera suggested that the court should 

sua sponte 41 

On July 31, 2019, the Superior Court denied the  motion for summary 

judgment, holding that an appraisal action under 8 Del. C. § 262 constituted a Securities 

Claim within the meaning of the Primary Policy .  The court held that a 

                                                      
  J.A. at 436 (Mem. In Supp. of Mot. for Summ. 

J. at 15). 
39 J.A. at  
40 Opinion at 1254.  

Opinion at 1259.   
41 Id. at 1254. 
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It found that 

things, a breach of the law 42  The court also 

observed that there are securities law violations where scienter or wrongdoing are not 

to violations 43  description of 

ir 

hed out of their positions through certain types of 

44  

that the company contravened that right by not paying shareholders the fair value to which 

45 

                                                      
42 Id. at 1256. 
43 Id. 
44 Id.  
45 Id.  

precluded coverage for the Appraisal Action.  As the Superior Court noted: 

For reasons that are not clear, the movants did not argue in the pending motions 

precluded coverage for the Appraisal Action.  Instead, the movants limited their 
argument t

. 

 Opinion, 213 A.3d at 1252 n.2. 
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In addition, the court refused to grant summary judgment on the issue of whether 

the Interest award was a Loss under the policy.  Rejecting it held 

that under the -

judgment interest on a covered judgment, and it ruled that factual issues, including 

mitigation of damages, precluded summary judgment.  The court further held, as a matter 

of Delaware law, 

Expenses impliedly contained a prejudice requirement.  It ruled that whether the moving 

defendants had suffered such prejudice presented a factual issue.   

On August 7, 2019, excess insurer Sompo International (formerly known as 

Endurance American Insurance Company) filed a motion for reconsideration or 

Delaware law, likely applied to the Consent Provision breach, and that there likely is no 

implied prejudice requirement under Texas law.  The Superior Court clarified in an August 

29, 2019 letter order that it did not rule on the choice of law issue.46  

even if Delaware law applied, factual issues made summary judgment inappropriate at this 

that the parties are free to raise the conflict of laws issues at a later stage in the 

litigation.47 

On September 4, 2019, Ace and Federal submitted an application to certify the 

Opinion for interlocutory appeal to this Court.  Solera did not oppose interlocutory review, 

                                                      
46 Solera Hldgs., Inc. v. XL Specialty Ins. Co., 2019 WL 4120688, at *2 (Del. Super. Aug. 29, 
2019). 
47 Id. 
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provided such review would not delay the case.48 The Superior Court agreed that 

interlocutory review could terminate the litigation, but that its pendency need not interfere 

with continuing discovery, and so granted certification without staying pretrial litigation.  

Specifically, it concluded of 

appraisal constitutes such a claim, is case-dispositive if the Moving Defendants prevail on 

49 

50  This Court accepted the request for 

certification on October 1, 2019.   

D. The Issues on Interlocutory Appeal 

Appellants raise three issues on appeal.  First, they contend that the Superior Court 

erred in holding that the Appraisal Action is a Securities Claim as defined in the Primary 

Policy.  According to the Insurers, the Superior Court erred when it determined that the 

Appraisal Action was for a violation .  Notwithstanding their failure to raise the 

issue below, the Insurers further contend that before holding that the Appraisal Action is a 

Securities Claim, this Court also must determine that the law allegedly violated is one 

regulating securities 51   

                                                      
48  
49 Sept. 26 Opinion, at *4. 
50 Id.  
51 

We note that Illinois National was also a party in the Verizon case.   
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Secondly, Appellants argue that even if the Appraisal Action were a Securities 

Claim, the Superior Court erred in holding that the pre-judgment Interest payable in 

connection with that action is not an indemnifiable Loss.  Although the definition of Loss 

includes pre-judgment interest, Appellants argue that the policy should be read as a whole, 

se the interest is derived 

solely from an amount that admittedly is not covered, the Interest based on that amount 

should not be covered.   

Finally, assuming the Appraisal Action is a Securities Claim, Appellants argue that 

the court erred in holding that under Delaware law, the Consent Provision contains an 

implied prejudice requirement.  They contend that this holding is unsupported by Delaware 

law and contradicts the plain language of the Consent Provision, and thus, the Defense 

aisal Action are not covered. 

 does not contain either an explicit or 

implicit requirement of wrongdoing.52  It contends that the Superior Court correctly held 

that the Appraisal Action is 

basis for af

53 

                                                      
52 Ans. Br. at 24 25. 
53 Id. at 9.   
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II. Standard of Review

 This Court reviews a grant or denial of a motion for summary judgment de novo.54  

We review the interpretation of insurance contracts de novo.55   

III. Analysis 

A. The Appraisal Action  
 

 The threshold question is whether the Appraisal Action is a Securities Claim  

violation of any 

federal, state, or local statute, regulation, or rule or common law regulating securities, 

including but not limited to the purchase or sale of, or offer to purchase or sell, securities. 

  We disagree with the Superior Court that the Appraisal Action implicated the 

violation  portion of the definition of Securities Claim.  Because we hold the Appraisal 

Action is not for a violation of law, we do not reach the secondary issue of whether it is for 

a violation of a law regulating securities.   

 

56  

57  An insurance policy is not ambiguous merely because the parties do not 

                                                      
54 ConAgra Foods Inc. v. Lexington Ins. Co., 21 A.3d 62, 68 (Del. 2011); 
Novo Nordisk A/S, 766 A.2d 8, 13 (Del. 2000). 
55 In re Verizon Ins. Coverage Appeals, 222 A.2d 566, 572 (Del. 2019); ConAgra, 21 A.3d at 68.  
56 AT&T Corp. v. Faraday Capital Ltd., 918 A.2d 1104, 1108 (Del. 2007).   
57 Id.   
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agree on its construction.58 Rather, a contract is ambiguous only when the provisions in 

controversy are reasonably or fairly susceptible of different interpretations or may have 

59  

of a clear and unambiguous insurance contract.60 

 In determining that an appraisal action under 8 Del. C. § 262 is a Securities Claim 

he Superior Court first analyzed the meaning of 

as used in the Primary Policy.  It noted that the word was undefined, but 

determined that the Primary Policy was unambiguous and that the term was not limited to 

allegations of wrongdoing.61  The court cited Black s Law Dictionary and stated that 

simply means, among other things, a breach of the law and the contravention 

62   which does 

not require a particular state of mind, was logical in the context of defining a Securities 

Claim, because  several laws regulating securities can be violated without any showing of 

scienter or wrongdoing 63  Based on its holding that a violation does not require 

Action involved substantial discovery and trial presentation around the dissenting 

                                                      
58 , 758 A.2d 281, 288 (Del. 2001).   
59 See E.I. du Pont de Nemours & Co. v. Allstate Ins. Co., 693 A.2d 1059, 1061 (Del. 1997) 
(quoting Rhone Poulenc Basic Chems. Co. v. Am. Motorists Ins. Co., 616 A.2d 1192, 1196 (Del. 
1992). 
60 Hallowell v. State Farm Mut. Auto Ins. Co., 443 A.2d 925, 926 (Del. 1981). 
61 Opinion, 213 A.3d at 1256. 
62 Id. 
63 Id.  
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64  The court then held that:  

[T]he Appraisal Action is a Securities Claim under the policy because the 
appraisal petition necessarily alleges a violation of law or rule.  Under 

shares when they are cashed out of their positions through certain types of 
mergers or consolidations.  By its very nature, a demand for appraisal is an 
allegation that the company contravened that right by not paying 
shareholders the fair value to which they are entitled.65 
 
On appeal, the Insurers challenge this determination and reassert the arguments they 

raised below, including that Section 262 is not a statute that can be violated (other than for 

failing to provide notice of appraisal rights to stockholders under Section 262(d)).66  

According to Appellants, a

    

We agree that the Appraisal Action is not a Securities Claim because it does not 

  We believe, as explained below, that this conclusion is compelled 

by which involves some element of wrongdoing, 

even if done with an innocent state of mind.  It is also compelled by 

background, its text, and by a long, unbroken line of cases that hold that an appraisal under 

section 262 is a remedy that does not involve a determination of wrongdoing.  Rather, it is 

                                                      
64 Id. at 1255 n.22.   
65 Id. at 1256.   
66 See 
is to ensure that its stockholders receive proper notice of appraisal rights as required by Section 
26  
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a remedy shares as of the 

effective date of the merger or consolidation.    

An Element of Wrongdoing 

The Securities Claim definition requires that a claim be for a violation of a law 

regulating securities.  When resolving a dispute involving the interpretation of an insurance 

insurance contract itself.  

meaning.67  A is 

68  

 in turn is break or 

69  -references . 70  

, 71 and contravene

                                                      
67 See Lorillard Tobacco Co. v. Am. Legacy Found., 903 A.2d 728, 738 (Del. 2006); see also State 

LLC, 225 A.3d 1251, 1260
undefined words are given their plain meaning based upon the definition provided by a 

State v. Taye, 54 A.3d 1116, 1121 (Del. Super. 2009)).   
68 (11th ed. 2019); see also 1800 (10th ed. 2014) 
(same); Violation, Webster's Third New Int'l Dictionary of the English Language 2554 (2002) 

].   
69  Law Dictionary (11th ed. 2019); see also  1728 (10th ed. 2014) 
(same); Transgress, Webster's     
70  Law Dictionary (11th ed. 2019); w Dictionary (10th ed. 2014) 
(same); 
punishable by fine, penalty, forfeiture, or confinement (usu. for a brief term) in a place other than 
a prison (such as a county jail). Id.   
71  Law Dictionary (11th ed. 2019); see also  402 (10th ed. 2014) 
(same); Contravention,  
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means 72 We think the term 

an element of wrongdoing.  Scienter may not be required, but 

73  We conclude, as 

explained further below, that appraisal actions are not proceedings that adjudicate 

wrongdoing (including breaches of fiduciary duty).  Because appraisal actions involve no 

 

2.  The Historical Background of the Appraisal Remedy 

consolidation or merger of corporations could be effected except with the consent of all the 

74  

stockholders, if he or they desired to do so, could impede the action of all the other 

75 

The Delaware General Assembly created the appraisal remedy in 1899 to allow the 

sale of a corporation upon the consent of a majority of its stockholders rather than upon 

                                                      
72  Law Dictionary (11th ed. 2019); see also  402 (10th ed. 2014) 
(same); Contravene,  

taken in violation of a legal duty; an act that unjustly infring   Id.   
73 

 
74 Schenley Indus., Inc. v. Curtis, 152 A.2d 300, 301 (Del. 1959).   
75 Id.   
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unanimous approval.76 As we said in Dell

longer hold up the sale of a company, the General Assembly devised appraisal in service 

of th

77  Minority shareholders who disagree with the sale or who 

-share merger consideration.78  Accordingly, appraisal 

as a means to compensate shareholders 

of Delaware corporations for the loss of their common law right to prevent a merger or 

79  As such, we have said that 

e value of the dissenting stockholder

80   

 

 

                                                      
76 Dell, Inc. v. Magnetar Global Event Driven Master Fund Ltd., 177 A.3d 1, 19 (Del. 2017); see 
also Salomon Bros. Inc. v. Interstate Bakeries Corp., 576 A.2d 650, 651 52 (Del. Ch. 1989) 

is a statutory right ... given the shareholder as compensation for the abrogation of 
the common law rule that a single shareholder could block a merger. ) (quoting  Francis I. duPont 
& Co. v. Universal City Studios, 343 A.2d 629, 634 (Del. Ch. 1975)). 
77 Id. at 19 (citing Tri-Continental Corp. v. Battye, 74 A.2d 71, 72 (Del. 1950)); see also Schenley, 
152 A.2d at 301 (
such stockholders . . . by providing for the appraisement of their stock and the payment to them of 

).   
78 Id. at 19. 
79 Ala. By Prods. Corp. v. Cede & Co., 657 A.2d 254, 258 (Del. 1995); see also Applebaum v. 
Avaya

(citing Ala. By Prods.).     
80 Dell, 177 A.3d at 19 (citing Cede & Co. v. Technicolor, Inc., 542 A.2d 1182, 1186 (Del. 1988)). 
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3.  The Text of Section 262

 To the extent Solera suggests that the Appraisal Action is a Claim for a violation of 

the common law, we reject that suggestion.81  Rather, an appraisal is entirely a 

82  The appraisal statute, set forth in 8 Del. C. § 262, affords a limited remedy only 

83  

continuously holds such shares through 

the effective date of [a] merger or consolidation . . . who has neither voted in favor of the 

merger or consolidation nor consented thereto . . . shall be entitled to an appraisal [of their 

84  Section 262 provides that, in an appraisal action, the Court of Chancery 

shall determine the fair value of the shares exclusive of any element of value arising from 

the accomplishment or expectation of the merger or consolidation  plus interest.85     

 Section 262 imposes limited duties on the corporation.  One such duty is to provide 

notice to stockholders pursuant to Section 262(d).86  The notice must include a copy of 

                                                      
81 Further to this point, we note that under the 1899 appraisal statute, fair value was determined 

 
stockholder, one by the directors of the consolidated corporation[,] and the third by the two 

-63, ch. 273 § 56 (1899).  See also Scott v. Arden 
Farms Co., 28 A.2d 81, 82-83 (Del. Ch. 1942) (regarding a merger that became effective on August 

 
82 Dell, 177 A.3d at 20; Aspen Advisors LLC v. United Artists Theatre Co., 861 A.2d 1251, 1264, 
n.29 (Del. 2004); Ala. By-Prod. Corp., 657 A.2d at 258; Matter of ENSTAR Corp., 604 A.2d 404, 
413 (Del. 1992); Kaye v. Pantone, Inc., 395 A.2d 369, 374 (Del. Ch. 1978).   
83 8 Del. C. § 262(d)(1).   
84 8 Del. C. § 262(a). 
85 8 Del. C. § 262(h).   
86 The surviving corporation must also give notice to stockholders if a merger of consolidation is 
effected pursuant to sections 228, 251(h), 253 or 267.  8 Del. C. § 262(d)(2). 
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section 262.  The required notice must also provide specific instructions to all stockholders 

regarding the manner of executing and filing a valid demand for payment under section 

262.  Section 262(e) also requires the corporation, upon request of any stockholder entitled 

to appraisal, to supply to the stockholder a statement setting forth certain information 

including the aggregate number of shares not voted in favor of the merger for which 

appraisal demands have been submitted, as well as the aggregate number of holders of such 

shares.  The surviving or resulting corporation also must file in the office of the Register 

in Chancery a verified petition containing the names and addresses of stockholders who 

have demanded payment for their shares and with whom agreements as to the value of their 

of their shares have not been reached by the surviving or resulting corporation.87   

In this case, the appraisal petition alleges no violation by Solera of these 

requirements, and Solera does not contend that section 262 itself was violated.88  Instead, 

the appraisal petition in this case is a ten-paragraph petition that contains no allegations of 

wrongdoing.89  

                                                      
87 8 Del. C. § 262(f).   
88 At oral argument the following exchange occurred: 

Justice Traynor:  Mr. Gillon, sorry for interrupting you on that, but relevant to that 
point, in your brief, you specifically say that the petitioners alleged wrongful 
conduct in the appraisal process.  Could you help me understand what specifically, 
in the ap
referring to when you say that?     

price of the stock was negotiated, not the appraisal process itself.   

Oral argument video 27:53  28:33, https://livestream.com/delawaresupremecourt/events/ 
9276122/videos/211025162/player.      
89 J.A. at 131 134.   



25 
 

March 3, 2016 closing date of the transaction.  That the valuation date under section 262 

is as of the date of the execution of the merger, not the date the merger agreement is 

executed, further suggests that an appraisal action is not designed to address alleged 

wrongdoing relating to the merger process.90  Rather, any such alleged wrongdoing is 

frequently addressed, as it was here, in a separate stockholder fiduciary litigation brought 

91  Finally, under section 262(i), the 

rmined by 

the Court of Chancery.92  That the appraisal remedy is directed to the surviving or resulting 

corporation, and the fact that the corporation itself does not owe fiduciary duties,93 suggest 

                                                      
90 See Brigade

Cede & Co. v. 
Technicolor, Inc., 684 A.2d 289, 298 (Del. 1996)).  In Zale Corp. v. Berkley Ins. Co., 2020 WL 
4361942 (Tex. Ct. App. July 30, 2020), a Texas court of appeals affirmed a determination that 
Zale Corp. was not covered under two excess director and officer liability policies for its $34.2 
million settlement of a 
triggered the appraisal action was the entire merger process.  The court of appeals disagreed, 

erger process 

Id. at *6.    
91 In Cede, this Court held that the plaintiff could not amend and enlarge its appraisal action to 
include its claim for rescissory relief because this would impermissibly expand the legislative 
remedy.  But we held that a stockholder could proceed simultaneously with both a statutory claim 
for appraisal and an equitable fairness claim.  Cede & Co. v. Technicolor, Inc., 542 A.2d 1182 
(Del. 1988).   
92 8 Del. C. 

 
93 See A.W. Fin. Servs., S.A. v. Empire Resources, Inc., 981 A.2d 1114, 1127 n.36 (Del. 2009) 

a single case in which Delaware courts have held a corporation directly liable for breach of the 
fiduciary duty of disclosure.  Fiduciary duties are owed by the directors and officers to the 

Standard General L.P. v. Charney, 2017 WL 6498063, at *8 
n.69 (Del. Ch. Dec. 19, 2017), 

Buttonwood Tree Value Ptrs, L.P. v. R. 
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that appraisal actions are not designed to address breaches of fiduciary duty or other 

wrongdoing.     

4.  The Purpose of an Appraisal Proceeding Is Neutral 

 Appraisal proceedings are neutral in nature.  

statutory appraisal proceeding, both sides have the burden of proving their respective 

valuation positions by a preponderance of evidence.94  

95  In an appraisal action, the Court of 

Chancery is limited by the record created by the parties and must determine the fair value 

of the shares after examining the evidence, including expert testimony, and according it 

                                                      
L. Polk & Co., Inc., 2014 WL 3954987, at *5 (Del. Ch. Aug. 7, 2

, 1991 WL 
qua corporate entity is not a fiduciary of, 

and thus cannot owe a fiduciary d 1 David A. Drexler et al., Delaware 
Corporation Law and Practice 
personally and is not owed by the corporation qua corporation, either directly or by way of 
respondeat superior  
94 M.G. Bancorp. Inc. v. Le Beau, 737 A.2d 513, 520 (Del. 1999); see also In re Appraisal of SWS 
Grp., Inc.
proceedings, the burden of proof is not specifically allocated to a party -- rather the Court, via 

L.P. v. SWS Grp., Inc., No. 295 (Del. Feb 23, 2018).   
95 M. G. Bancorp. Inc., 737 A.2d at 525-26.  We have emphasized the importance of a developed 

-trial discovery, expert depositions, cross-expert rebuttal, expert testimony at 
trial, , 210 

Chancery to explain its [analysis] in a manner that is grounded i DFC, 172 
A.3d at 388.   
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appropriate weight.96 The court makes a

97  Further, in a number of cases, including in this 

litigation, the Court of Chancery has determined that the fair value of the shares was less 

than the negotiated deal price.98  That dissenting stockholders can receive less than they 

were entitled to receive upon consummation of the merger illustrates that appraisal 

proceedings are neutral where both sides bear some risk.       

5.  The Consistent Line of Cases 

Finally, there is an unbroken line of cases that hold that an appraisal under section 

99  As we recently stated in 

                                                      
96  Although appraisal actions are adversary proceedings, they resemble other proceedings, like 
partition, that involve distributions or divisions of property without any determination that any 
party acted unlawfully.  See Hon. Sam Glasscock III, Ruminations on Appraisal, Del. Lawyer 8, 9 
(2017) (comparing the appraisal remedy with the remedy of partition). 
97 Dell, 177 A.3d at 21 (citing Golden Telecom, Inc. v. Global GT LP, 11 A.3d 214, 217 18 (Del. 
2010)). 
98 See, e.g., Fir Tree
determination that the fair value of each share of Jarden stock as of the date of the merger was 
$48.31 where the merger price was $59.21); In re Appraisal of Solera Hldgs., Inc., 2018 WL 
3997578 (Del. Ch. Aug. 20, 2018) (determining the fair value to be $53.95 where the deal price 
was $55.85); In re Appraisal of SWS Grp., Inc., 2017 WL 2334852 (Del. Ch. 2017), 
nom. Merlin Partners, L.P. v. SWS Grp., Inc., No. 295 (Del. Supr. 2017) (determining fair value 
to be $6.38 per share when Hilltop Holdings Inc. acquired SWS Group Inc. for consideration worth 
$6.92 per share); ACP Master, Ltd. v. Clearwire Corp., 2017 WL 3421142 (Del. Ch. July 21, 2017) 
(deter
Clearwire that it did not already own for $5.00 per share), , 
184 A.3d 1291 (Table), 2018 WL 1905256 (Del. Apr. 23, 2018); see also Cornerstone Research, 
Appraisal Litigation in Delaware: Trends in Petitions and Opinions 2006  2018 at 8 Of the 34 
cases that went to trial between 2006 and 2018, 16 resulted in awards above the deal price and 18 
resulted in awards at or below the deal price.  
99 Cede, 542 A.2d at 1189 

; see also Kaye v. Pantone, Inc., 395 A.2d 369, 375 (Del. Ch. 1978) 
g an appraisal should be the value of the dissenting 

Pinson v. Campbell-Taggart, Inc., 1989 WL 17438, at *6 (Del. Ch. Feb. 
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Dell one 

st 100  In Cede, we explained that: 

The only litigable issue [in an appraisal action under Section 262] is the 

the merger, the only party defendant is the surviving corporation and the only 
relief available is a judgment against the surviving corporation for the fair 
value of the dissenters shares.  In contrast, a fraud action asserting fair 
dealing and fair price claims affords an expansive remedy and is brought 
against the alleged wrongdoers to provide whatever relief the facts of a 
particular case may require. . . .  Statutory appraisal is limited to the payment 
of fair value of the shares . . . by the surviving or resulting corporation. . . . 
In contrast, in a fraud action seeking monetary relief for unfair dealing, the 
focus of the suit is whether wrongdoing can be established.101 
 

Similarly, in In re Trados

fiduciary duty claim seeks an equitable remedy that requires a finding of wrongdoing 

[while] [an] appraisal proceeding seeks a statutory determination of fair value that does not 

102   

Solera argues that appraisal litigation has evolved in light of our rulings in Dell, 

DFC, and Aruba.103  It contends that after these cases, as a practical matter, Delaware 

                                                      

claims of wr  
100 Dell, 177 A.3d at 19 (citing Cede, 542 A.2d at 1186) (emphasis in original).   
101 Cede, 542 A.2d at 1187, 1189. 
102 In re Trados Inc. Shareholder Litigation, 73 A.3d 17, 35 (Del. Ch. 2013) (citing Cede, 542 
A.2d at 1182); see also Zale Corp. v. Berkley Ins. Co., 2020 WL 4361942 (Tex. Ct. App. July 30, 
2020) (citing to Delaware authorities and holding that an appraisal proceeding is entirely a creature 

.   
103 Dell, Inc. v. Magnetar Global Event Driven Master Fund Ltd., 177 A.3d 1 (Del. 2017); DFC 

, 172 A.3d 346 (Del. 2017); Veriti
Ltd. v. Aruba Networks, Inc., 210 A.3d 128 (Del. 2019).   
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appraisal petitioners must show deficiencies in the sale process in order to overcome the 

contention that the deal price reflected fair value.  We disagree that these cases change the 

nature of appraisal actions.  Although we have stated that a merger price that results from 

a robust market check, against the backdrop of a rich information base and a welcoming 

, 104 we have 

also emphasized that there is no presumption that the deal price reflects fair value.105  In 

fact, in Dell

106  

Delaware courts have considered evidence relating to the price negotiation process 

leading to the signing of a transaction, but this evidence bears on the weight, if any, to be 

accorded to the deal price.  For example, in Dell, we concluded that the Court of Chancery 

erred when it gave no weight to the market value or the deal price as part of its valuation 

analysis.107  In Aruba

                                                      
104 DFC

to the economic reality that the sale value resulting from an robust market check will often be the 
most reliable evidence of fair value, and that second-guessing the value arrived upon by the 
collective views of many sophisticated parties with a real stake in the matter is hazardous Dell, 

outreach to all logical buyers, and the chance for any topping bidder to have the support of Mr. 

 
105 Dell, 177 A.3d at 21; DFC, 172 A.3d at 366 67.   
106 Dell, 177 A.3d at 21-22.   
107 Id are courts have 
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108 And most recently, in Fir Tree Value 

Master Fund v. Jarden Corp.,109 we affirmed the decision of the Court of Chancery holding 

that, 

market price of Jarden stock could be used reliably to determine the fair value.  There the 

left 

110  Thus, appraisal decisions analyzing the merger process do not 

support the contention that appraisal actions adjudicate wrongdoing.  For all of the reasons 

set forth above, we hold that an Appraisal Action does not fall within the definition of a 

   

B. The Remaining Issues of Whether Pre-Judgment Interest was a Loss and Whether 
Defense Expenses Are Covered Are Now Moot 
 

 Under Section I(C

solely from any Securities Claim made against an Insured during the Policy Period for a 

111  -judgment and 

post-judgment interest or other amounts (including punitive, exemplary or multiplied 

damages, where insurable by law) . . 112  Loss also includes Defense Expenses

                                                      
108 Aruba, 210 A.3d at 137.   
109 ___ A.3d ____, 2020 WL 3885166 (Del. 2020).   
110 Id. at *5 (quoting In re Appraisal of Jarden, 2019 WL 3244085, at *2 (Del. Ch. July 19, 2019).     
111 J.A. at 153 (Primary Policy § I(C)).   
112 J.A. at 156 (Primary Policy § II(O)) (emphasis added). 
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fees) . . . incurred in the investigation, adjustment, settlement, defense and/or appeal of any 

Claim . . . . 113  Thus, if the Loss does not arise from a Securities Claim, then there is no 

114  Because we have 

determined that the Appraisal Action is not a Securities Claim, we do not reach the 

remaining issues, which are now moot.  

IV. Conclusion 

 For the reasons set forth above, we REVERSE the s opinion. 

                                                      
113 J.A. at 154 (Primary Policy § II(F)) (emphasis added).  
114 At oral argument, Appellants confirmed that the excess policies follow form and incorporate 

-Judgment Interest issue 
and the Defense Expenses issue on appeal.  The following exchange took place: 

Justice Valihura:  Do you agree with Mr. Reed that if the appraisal action does not 
fall within the definition of a securities claim the other two issues concerning pre-
judgment interest and defense expenses are moot? 

Mr. Gillon:  Yes, Your Honor.   

Oral Argument video:  23:40  23:55, https://livestream.com/delawaresupremecourt/events/ 
9276122/videos/211025162; see also Oral Argument video:  39:43  40:06, 
https://livestream.com/delawaresupremecourt/events/9276122/videos/211025162/player.    


